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[Holding and Its Impact on Contracts

By
Mansour A. Mansour Sous .

Advisor
Dr. Jamal Kilani

Al thanks are due to Allah for guiding me and granling me success
to the best and righteousness. May Allal’s peace and mercy be upon
Prophet Mohammed sent as a messenger of good tidings to believors and
o warner to infidels. To him the Holy Qur’an was revealed and the [oly
Qu’an was his supporler.  Also may Allaly’s peace upon the Prophet’s
companions who had never let him down during his da’wa to Islam.

This study aimed at investigating the concept of holding, its rule
and its impact on contracts. It also highfighted Islamic rule in this malter
particularly its own development.

Financial transactions are the core of religious purposes to reform
human life.  Their rules and accurate Lases and {lexibilily came (o
accommodate and dapt to new conditions in accordance with standarized
disciplined fundamentals. These rules and bases have become a religions
binding. Contract is one of the most important financial transactions. The
contract represents their pulstating heart. The contract, aqd in Arabic, isa
figh subject which had drawn the Muslim jurisprudents. A lot has been
published about it : books, theses and pdpers. Aler perusal of literature
on contracts, 1 deeided to investigate a subordinate part perlinent to
contract:  holding. Ilolding is of great importance in the stability of
financial transactions. It is also considered the fruil, purpose and end of
contracts: lts absence, in some contracts, results in the void of contracts.
Holding is closely related to contract. Itisone of its conditions and one
of its results. Iolding has also been considered in donation contracts.

One {igh rule says that donation cannot be made except by holding.
The general rule of holding is the convention or tradition unless there is a
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Quranic textreflerring to that . Jlowever, times and places have changed
and conventions, accordingly, have also changed. Means of holding have
changed.  Most of figh scholars’ sayings about holding may be atlributed
to conventions of their own times. Iowever, this is nol'an argument
against the traditions of our own times. Several ways of holding have
been developed.

One of these is real estate registration. The ways of holding have
differed according to the thing intended to be held. 1t could be in the
hands of lolder or in the hands of the onc paying it. In this confext,
holding can Le in the form of handing over, vacating and destruction, efc.

If the thing duc is in the hands of one due to him, its prescoce in his hand
is called holding ifit’s more powerful than the previous holding or equal
o it

Holding falls into two major parts. One is real holding . ltmeans
controlling a place and (he person becomes a holder. The holding
becomes lepal because it lias necessitated implementation of real holding
rules as well as bearing its consequences. One case ts the unification of
the holder and the receivable. Figh scholars don’t allow (liis save cases
like the one belween a [ather and the legal guardian who holds for his
orphan.  Another is the purchase. This means the holder is receiving for
himsell. 1t could also be receiving for others. Holding might be legal or
permissible, by religious scholars, or be one to whom holding is due. And
holding might be illegal, according to aruling of a religious scholar; thal
is to say, it is not permissible and the person to whom is due is not
entitled. ' S

‘There have 1o be conditions to make holding valid and proper. One
is qualification or cligibilily, trusteeship and permission. Iolding has also
to be sorted out. A provision in holding in contracts has an impact and
this differs from one contract to another. This could be a condition to
make the contract valid. One is cashing, capital and usury funds. It could
be also a condition for (he transfer of possession and its slability such as
prants, endowment, loans, ... [t might be also a condition for making the
contract necessary: grants, endowment, pledges, ...

Tyy
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If the contract is completed with all its terms and clements and
holding is finalized, this will have an impact legally such as the transfer of
pledge, compensation and distribution .

113

Holding in contemporary financial transactions can also be seen in
international (rading. The bill of Jading is a document that functions like
goods delivery especially its impact on pledges, distribution and
compensation.  That is, if the contract is completed directly between the
exporler and importer. Towever, if the transaction is completed througl
the Lank by opening credit, the bauking institution becomes the agent or a
partner with the client.  Tu this casc, the bank’s holding is a holding for
he client. If the bank gets involved as a key partner, then its holding is a
holding for itsel{ not for the client. In this case, there is a need for another
conlract between the bank and the client,

Religious scholars conditioned bank drafls to be valid, to be held in
the session of contract completion. Conducting accounting booking and
the client inside the bank are like real holding.

Receiving checks is also considered a holding for its content. This
is made by handing over on transfer by endorsement. Holding shares is
also completed by handing over or transler by endorsement or regisiration
in company records.
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